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We have identified hereafter some issues that are either incorporated in a legislative measure in force or
are now being discussed. The examples below are illustrative cases of such issues where improvement is

clearly warranted.

While the first set of items (see Section A) should be addressed in the immediate term, id est. during the
current discussion and / or before the relevant measures are adopted. Our understanding is that the second
group of concerns (see Section B) should be considered in the medium term.

A) Matters of concern that should be addressed in the immediate term.

1. Lack of coordination among regulations: overlaps, duplications and inconsistencies.
European legislation on financial markets has been passed at different stages over the last years, and,
therefore, any legal act/measure was assessed on an individual basis. The problem arises when these
rules are considered together, as they may give rise to duplications, inconsistencies, regulatory gaps and/or
lack of proper enforcement at national level. Some examples can be found in the following legal acts:

=  PRIIPs Regulation? vs. MiFID 23: Both PRIIPs and MiFID 2 contain pre-contractual disclosure
requirements when dealing with retail clients, specifically regarding risks and costs. Although these
legal acts do not cover exactly the same scope of products, there will be a broad range of products
that will be subject to both set of rules. In this context, investment firms should be able to rely on the
PRIIPs Regulation to comply with the MiFID requirements. For the sake of legal certainty, it would be
helpful to include in the PRIIPs Regulation or in the MiFID a specific reference to the fact that the Key
Information Document (the “KID") satisfies MiFID pre-trade transparency obligations of the product
manufacturer, so as to avoid unnecessary duplication of documentation?. In our view, the duplication
of these disclosure requirements is detrimental both for investment firms (due to the consequent
increased operational burden and administrative costs) and for clients (where excessive and
duplicative documentation could detract from the effectiveness of such communications and lead
clients to lose sight of what is important). An effort should be made to align the information
requirements within both legal acts, as much as possible, to avoid documentation overload of clients.

=  PRIIPs Regulation vs. Prospectus Directive®: whilst the Prospectus Directive is not applicable to all
products falling under the scope of PRIIPs, it will be applicable to a significant range of such products.
We note that delineation of the purpose of the two legal acts would reinforce the purpose of the KID

2 Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key
information documents for packaged retail and insurance-based investment products (PRIIPs) OJ L 352, 9.12.2014,
p. 1-23

3 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU OJ L 173, 12.6.2014, p. 349—496.

4 Article 51 of the proposal for Delegated Regulation for MiFID dated 25.04.2016 states that if there are any costs or
charges not included in the KID, investment firms should inform clients about them, but there is no clear statement
specifying, for instance, that “When investment firms comply with the obligation to provide the KID in good time to
the client, they are complying with MiFID pre-trade information requirements related to costs and risks”
(http://fec.europa.eu/finance/securities/docs/isd/mifid/160425-delegated-regulation_en.pdf).

5 Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on the prospectus to be
published when securities are offered to the public or admitted to trading and amending Directive 2001/34/EC, OJ

L 345, 31.12.2003, p. 64-89.
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as a tool for investors to compare PRIIPS and satisfy MiFID pre-trade transparency obligations, but
not as a tool based on which investors should make investment decisions, especially in case a
prospectus has been issued. As such, where appropriate, it would be helpful for investors to be
directed to the relevant Prospectus Directive documentation from the KID.

We also note that different approaches are taken with respect to the disclosure risks under the PRIIPs
Regulation and the Prospectus Directive — we are concerned that the information that is required in
the KID is not required under the Prospectus Directive and vice versa. Further, a formal guidance in
this regard and also with respect to any other area of overlap would increase confidence in the market.
In addition, we note that where products are being offered subject to the disclosure requirements of
the Prospectus Directive or in relation to product issuers that are subject to continuing obligations (e.g.
under product issuance programs), any ‘significant’ change is required to be notified to the market. It
is not clear to what extent such a rule is in line with the requirement under PRIIPs Regulation to review
and republish a KID. In order to increase the efficiency of the market, the ability to review or supplement
a single document for the purpose of satisfying disclosure requirements under both regimes should be
considered, to the extent possible.

Overlap among EMIR®, MIiFID 2, MiFIR” and SFT® regarding reporting requirements: Reporting
obligations have been implemented by a number of EU legislative acts towards different regulatory
bodies, which result in firms® reporting the same information more than once. Greater co-ordination
between legislative initiatives is required to avoid firms incurring unnecessary costs and resources to
comply with repeated obligations. Art 71 of the BRRD'? implements obligations to create and maintain
a register with information very similar to what required by EMIR, MiFID 2/MiFIR and SFT. Such
duplicative obligations result in onerous and unnecessary burden on banks hindering their essential
role as catalysts of the CMU. Thus, reporting obligations under EU legislation should be harmonised
(in particular, regarding data to be reported, technology to be used, ways of completing relevant data,
requiring and allowing counterparties to develop the best way to report directly to the national
competent authorities or using the services of a third party), and, in certain cases, it could be
centralized in a single central repository which would manage and consolidate the data requirements
of firms.

6

Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives,
central counterparties and trade repositories, OJ L 201, 27.7.2012, p. 1-59.

Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Regulation (EU) No 648/2012, OJ L 173, 12.6.2014, p. 84—148.

Regulation (EU) 2015/2365 of the European Parliament and of the Council of 256 November 2015 on transparency
of securities financing transactions and of reuse and amending Regulation (EU) No 648/2012, OJ L 337,
23.12.2015, p. 1-34.

Entities in scope differ among the different regulations.

Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for
the recovery and resolution of credit institutions and investment firms and amending Council Directive 82/891/EEC,
and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 2012/30/EU and
2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the European Parliament and of the

Council, OJ L 173, 12.6.2014, p. 190-348.
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Late approval of rules. Lack of coordination and dispersion among different rules

2.1 Lack of coordination on the rulemaking process in the EU. Formal aspects of the rulemaking

process may also have unintended consequences for the financial market. In particular, the delay in the

adoption of certain rules and the lack of coordination when preparing and consulting on these measures

entail a rather complex framework for market participants and may result in tight implementation deadlines

for a number of important rules. Some examples can be found in the following regulatory initiatives:

The PRIIPs Regulation will enter into force in January 2017; however, the final Level 2 rules have not
been approved yet. This has given rise to a great legal uncertainty for market participants who stand
ready to implement any necessary measures to comply with the regulation on a timely manner.
However, due to the level of complexity and the detail of technicalities that those Level 2 rules
introduce, various clarifications would be required (i.e. the industry has already raised a number of
concerns in respect of several sections of the draft technical advice published by the European
Supervisory Authorities — the ESAs), and any minor change that may be incorporated in the final
regulatory technical standards may have considerable implications for investment firms in terms of
costs and time. This may lead to a situation where firms will probably not be able to adapt to the
relevant legal requirements during the first months.

In addition, as an example of the lack of coordination among different regulatory initiatives, we question
whether it is appropriate that the PRIIPs Regulation enters into force before MiFID 2, when there is a
clear interdependency between both legal acts. In particular, (a) the product governance obligations
established in MiFID 2 seem to be a prerequisite for the creation of the KID (i.e. the identification of a
target market is a requirement specified in MiFID 2, although it is one of the sections that must be
covered by the KID); and (b) there is an overlap on disclosure requirements (specially concerning risks
and costs). The PRIIPs Regulation itself mentions the fact that “This regulation is complementary to
measures on Distribution in Directive 2014/65/EU of the European Parliament and of the Council”.
Thus, in our opinion, an alignment of MiFID 2 and the PRIIPs Regulation should be pursued, including
the review of the implementation deadlines.

The Benchmark Regulation' was adopted by the European Parliament on 28 April 2016 and was
published in the Official Journal in June. However, even before the final text was approved (including
certain amendments in respect of the last text agreed during the trialogue meetings that took place in
December 2015), a Discussion Paper regarding the technical implementation of the incoming
regulation has been published on 15 February 2016. In this respect, we question the appropriateness
and effectiveness of consulting on the Level 2 rules at the time when the Level 1 rule has not been
definitely adopted, and may be subject to further amendments. In addition, we also note that a new

1"

Regulation (EU) 2016/1011 of the European Parliament and of the Council of 8 June 2016 on indices used as
benchmarks in financial instruments and financial contracts or to measure the performance of investment funds and
amending Directives 2008/48/EC and 2014/17/EU and Regulation (EU) No 596/2014, OJ L 171, 29.6.2016, p. 1-
65.
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